MEMORANDUM OF THE UNITED STATES IN OPPOSITION
TO COMPTEL’S MOTION FOR LEAVE TO INTERVENE,
OR IN THE ALTERNATIVE TO PARTICIPATE AS AMICUS CURIAE

EXHIBIT 5
filed in
United States v. SBC Communications, Inc. and AT&T Corp.,
Civ. Action No. 1:05CV02102 (EGS) and

United States v. Verizon Communications and MCI, Inc.,
Civ. Action No. 1:05CV02103 (EGS)
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IN THE UNITED STATES DISTRICT COURT
'

FOR THE DISTRICT OF COLORADO s
Lewis T. Baboock. Jodge G SINES g o2
APR 23 1897
Civil Action No. §7-B-10
UMES R JASFEDSS
UNITED STATES OF AMERICA aad THE STATE OF COLORADO, B =

Plaieriffs,

Y.

VAIL RESORTS. INC., RALSTON RESORTS, INC., AND RALSTON FOODS, INC.,
Defexcants. |

ORDER

Jeffrey Bark, a residert of Swomit County, Colorado, seeks 0 imervens. All plaintiffs
and defendapss oppose his oerventivn. For (e fellowing seasogs, I will deny Bork's motion
© TETVeRS.

L.

Plaimiffs filed s complaint on Jammyy 3, 1997, :halkngm; Vail's scquisition of
Ralston Resory” daree Colorado 5 areas—Breckenridge. W.mm;mmm. Al
three areas are jocad within Summmit Couary. Colorado. Along with their complaint,
platiffs fled 2 scipularion acd & proposed fimal judgment (Consent Decree) commining the
sexlement agreed W aoony the parties. The Consenr Dexres provides. in part, for the
&Wﬂmﬁmmumlﬁmmm

The complat alleges that Vail's acxuisition of te three arexs bad the potensal to

substantially lessen competiton in the “Front Range Colorado Skies” market in vielsdon of
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section 7 of the Claytem Act, 15 U.S.C. § 18. rﬁnmc::mmmmmhm
cowplaint w be persons Lving east of the Rocky Mountains in or around Fort Collins,
Boulder, Denver, Colorado Springs, and Pusble. The compixint does oot allege 3 violagon of
ties Claytog Act iz 2oy other market because “The [Antienst] Division's mvesdgadon did oot
tevea! any likely aun-competitive effect from the proposed merger in the destnation skier
market or in other relcvant markets such as the local skier market.” Compertive lopact
Sammear (*CIS™). p. 6. n.Z. Ratber, the CIS states that since Breckenridge, Keystone, and
Arapaboe Basin (three of the four Surmit Cousty ski ereas) were joimtly owned prier o their
acquisition by Vail, they were mot competng against each other for customers. Vail's
divestitore of Arapaboe Basin will, sccording 1o plaintiffs, therefore iocrease cumpetidon
within Swnmit Connty, CIS at 15.
1 8

The Tumpey Act, 15 U.5.C. §16(b)-Ch). sets forth the procedures thar the Andoust
Division, the Defendausy, interested persous. and the cotat must follow before s proposed
Censent Decres way Ybeeome fimal. The Agrirrust Division is required w (1) file the proposed
&mbmmlcwmmlsmmmcma (2) publish diem in te
Federal Registes sod i 2 newspaper of general circulation; (3) coosider any public conunents
ou the pruposed Decree it receives: (4) respond 1 the public commenms; aad (S) file de public
commenrs apd its responses to them with the court. 1S U.S.C. § 16(b) and (@).

Ouce this process bas been completzd, I must determine whether the engy of the
CcnsemDe:rgz'isin:hepubﬁc mersst.* 15 U.S.C. § 16(e)-(D. I doixg so, [ may

coasider e comperirive impact of the relisf provided by e proposed Dectee. uod sirnative
2
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forms of relief on “tbe public genenaily, and individualy alleging specific injury fom the
violariony sat forts in the complaimr = 15 U.S.C. § 16(c). § have the discretion t allow
interveatiog of tnerested parties pursuam © the Federal Rules of Civil Procedure. 15 US.C.
§ 18(0(3). However. Congress has directed gt the public fowrest inquiry be couoducted in
the “least complicaed axd least tane-conmuming meaas possible.” S.Rep. No. 296, 53d
Cong., 15t Sexs. 6 (1573). In addirion. Fed R.Civ.P. 24(b) provides that *[ijn exercising irs
discretion e cpurt shall comsider wherher the intervemtion will unduly delay or prejudice the
edjudication of the rights of the origimzl pasdes.”

Bork cites three reasons for his metion o intervene: (1) o emble him to submit to the .
court his comment on the CIS: (2) o submt w the conrt the Antitrust Divisiog's respogse @
bus comment; gad (3) © permut him © reply o the Antigust Division’s resporse 1 his
conpnent. Bork’s first two rewsons are meritless. As discussed, the Anriprust Division is
zlrzady required by the Taupey Ast to submit o the court all public commenrs on the CIS,
including Bork’s, aad it sespomses o them. Further, for the following reasons, I conclude
that Bork’s third proffersd reason is insufficient m warram interventivs.

First, Bork’s motion is techaically tadequate. Rule 24(c) requires a prospective
imervesor 1 file a “pleading setting forth the claim or defemse for which imErvention is
sought ° Bork has not done so.  Given thar Bork is sremapting to inrervee pro se. bowever. |
will address the other ressons his interventiog will ot be permirted.

“[TIhe usual rule . . . tas bezn tt privete pardes will not be allowed 1o GxErvenE n
gevermmonr antitrust Ltgaticon ® Wright, Miller and Xanw, Federo! Procrice & Proceduwre 2d,
§ 1908 a1 266 (1986). The Tuaney Act provides the simplest amd most comprebeasive weans

3
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for 8 court © gather the relevant fformation on 3 propased consent decrer in order o maice a
public tnteress dererminaton. It esablishes procedures whereby the public can comment amd
the governmen: can respond ™ public toucers. Albwwpnm:mwmemd -—"\&;
become pasries m proceedings 5o that tiey can individually extend the comment period beyond \f

%Bm@hmfmmwm&mw&mﬂmenﬂﬂnm}/)
by Coggress.

Clexrly, Congress envisioned some circumstapces where miervention by privete parties
would be sppropriate. See 15 U.S.C. § 16(1)(3). This is oot one of those situations. bowever.
Generally, courts will not suthorize permissive inerventon uader Rule 24(b) unless the
intzTvenor can show bad faith or malfeasance on the part of the povernmenr in pegodating or
accepting the Cowsent Decres.  United Srafes v. Avsociared Milk Producers, 394 F. Svpp. 29,
41 (W.D. Me. 1975), aff d, 534 F.2d 113, 117 (Bth Cis.), cerr. deried, 429 U.S8. 540 (1976).
chkbumWﬂmdmrpmMﬁMemeM&mw@mm |
in bad faith or engaged in malfeasacce here, and imervention voder Rule 24(Y) would be
ingppropriate.

Nor is Bork enttled to ipervention @y & matter of righy under Rule 24(3). Ruyle 24(2)
requires 3 prospective infervenor w show that his ierest are imdeguately represented by the
PIESCUL purtiey. Gimwummzuqdmmwwfhhdﬁwbb
cupowered by the Tumpey AT 10 submit hiz own comment og the Conzem Desrez, [ cannot
conglude thar plamiiffs interests ere pmdequately represenzed by the plaintiffs.

Further, the interests that Bark spparently sesic @ protect are oot 8t issue i this case.
Bork’s sale concern about the Consent Decree is thar #t fails & account for the interess of

4
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local Sumymit County skiers. The comphaint filed by plaintiffs, however, does oot s 3 cleis
complain: asserts caly that the Vail scquisisions of te Ralston ski sress will lsve soci-
competitive cifects for the “Front Range Colorado Skier” marke:, which is defined in the
cowpiaint not w incinde mowatain cogmmunities such as Summir County. Therefore, Bork is
oot an “individual(] alleging specific injury from the violstions sex forth in the Complaint *

15 U.8.C. § 16(eXD).

I am ot permined. in a Tumney Act proceeding, © “second guess” the govermment
aboux 2 case that it efec=d 0ot  pursue (e.g., alleped harm 1o the local Summit Counry skier -
market). Sez Unired Srzres v. Microsoft Corp., 56 F.3d 1448, 1459 (D.C. Cir. 1993). The
complamt and Cousent Decree were specifically drafted by plairtffs 1o remedy the powntial
hlmfxmth:p:vpowdmgztofmxmzem To the extegt that Bork’s muests
comndzwnhthmeoﬂ’romkngesbm theymadqumlyrupraenmdbyph:mﬁs To
the exwent Bt Bork is assesting 3 harm pecaliar to local Suxmmit County skiers, his allegadons
are oulside the scope of the complaint amd beyosd the scope of my review umier the Tuaney
Act.

The governwnenr's decision not to bring & particular case on the facts and law before it
at a particglar tape, like agy other decision oot to prosecie, “igvolves a complicared
balavcing of 3 momber of factors which are peculisrly wAthin [(he goveramens’s ] expertise. ”
Heckler v. Chaney, 470 U.S. 821, 331 (198S). [ will acx igvade the province of the
government's diseyeticn by perminting Bork to igtrrveae bere and assert clatns beyod the

scope of the original complaize
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Arzardingly, it is ORDERED thar:
1. Bork’s monion w iprervene is DENTED.
Dated: April Z-3 . 1997 in Degver, Coterado.

BY THE COURT:
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IN THE UNITED STATES DISTNICT COURT
POR THE DTRICT OF COLORADO

CERTIFICATE OF SERVICE

Gvil Case No. 97-B-10

The undersigned certifies thar a copy of the foregoing

0@ was seeved on 4%24: 27 1997, by:

OO delivery 1o:

Jan Michael Zavixlan, Esq.
Magia E. Bezkenkotter, E5q.
Atorney General's Office
Givil Lirigation Section
Andrrust Unit

D.C Bax No. 20

Bruce F. Black, Esq.
Roberts & Oweg LLP
D.C. Bax No. 7

Paul C. Daw, Esq.
Sherman & Howard
D.C. Box No. 12

(X) depositing the same ig the Unired States Mail, postage prepeid,

addressed to:

Ann M. Purcell, £sq.

U. S. Deparomewt of Justice
Antirruer Division

Merger Task Force

1401 M Streer, NW, Sgite 4000

Washington, DC 20530

Robert S, Schiossberg, Esq.
Peter E. Halle, Esq.
Jonathan M. Rich, Esq.
Robert B. Wiggens, Esq.
Harry T. Robins, Esq.
Anthony E. Bell, Esq-
Morgzn, Lewis & Bockius LLP
1800 M Steer, N.W.

Washingron, D.C. 20036

E. Pezy Jolooon, Esg.
Rebecra A Nelson, Esq.
Bryan Cave LLP

One Metropolitan Square
St. Louts, MO 63102

J. Michsel Cooper, Esq.
Dapiel C. Schwartz, Esq.
Brymx Cave, LLP

700 13th Street. NW

Washisgton, DC 20005

Jeflrey §. Bork
P.O. Bax 2316%
Suverthorzne, CO 80458-316%

7.
Deputy Clexk
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